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L STATEMENT OF INTEREST OF AMICUS CURIAE

Amicus Curiae Washington Association of Criminal. Defense
Lawyers (“WACDL”) .srﬂsmit this Brief of Amicus ‘Curi’ae in support of
Defendant-Respondent Jesus Quezada\ for tlre Court’s consi,deration in this
matter, pursuant to RAP 10:6.

WACDL is a nonprofit .organization dedicated to improving the
quality and administration of jﬁstice,. and protecting and insuﬁng by rule
of léw those ‘indi'vidual rights guaranteed by the Washjngten and Federel
Constituﬁons in order to promote justrce and the common good of the
citizens of Wa}_shington and the United'States./ In particuiar, WACDL is
~ committed to the proper and fair administrarion of | criminel sentencing.
statutes which is directly affected by this case.

I STATEMENT OF THE CASE

In 2001 Jesus Quezada was arrested for and pled guilty to, a DUL
In 2002, Mr. Quezada was arrested for a second DUL " He entered into a
' deferred prosecution on th1s‘ charge. In 2005 Mr. Quezada was again
| arrested for DUI, and subsequently found guilty of reckless drir/ing. Mr

Quezada’s subsequent conviction for reckless driving resulted in the
revocatiorr of‘his deferred prosecution and a finding of guilt for DUL

The Municipal Court found that only the 2001 offense constituted

a prior offense for purposes of the mandatory minimum sentencing
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“enhancements under RCW 46.62.5055. The City appealed, arguing that
both the prior 2001 DUI and subsequent 2005 reckless driving convictions
should be counted as prior offenses under the Statute. The Superior Court
also reJ:ected thé City’s argumé\rit.

To qualify as a “prior offense” under RCW 46.61.5055, the anést

)for a particular offense must have occurréd before the arrest for the

offense being sentenced. In particular, to qualify as a “prior offenée” for

purposes of senténcing a revoked defé;red prosecution, the arrest for a

particular disposition must havé occurred before thé arrest resulting in the

deferred prosecution. Accordingly, the only “prior offense” for purposes
of sentencing Mr. Quezada’s revoked deferred prqsecﬁtion was the _DUI
resulting from the 2001 arrest. The decisions of the -Murﬁcipal and

Superior Courts to this efféct should be ﬁpheld. |
| L ARGUMENT

A. To QUALIFY As A “PRIOR OFFENSE” UNDER RCW
46.61.5055, THE ARREST FOR A PARTICULAR
OFFENSE MUST PREDATE THE ARREST FOR THE
OFFENSE BEING SENTENCED.

RCW 46.61.5055 sets forth the penalties for a c_onvictioh under

RCW 46.61.502. 'RCW 46.61.5055. Prior to entering a sentence for

violation of RCW 46;61.502, the Court must “verify the defendant’s.

criminal history...cunent to within...[o]lne working day.” RCW

" CITY OF SEATTLE V. QUEZADA - WACDL’S BRIEF AMICUS CURIAE-2



46.61.513. “[T]he criminal history shall include all previous convictions
and orders of deferred prosecution.” Id. (emphasis added). “A person
who is convicted of a violation of RCW 46.61.502...and who has [one] or

more prior offenses within seven years” is subject to an -enhanced

- ,méndatory minimum _sentenCe. RCW 46.61.5055(2)-(3)(emphasis added);
City of Walla Walla v. Greene, 154 Wn.id 722, 724 (2005).

_RCW 46.61.5055 spe;ciﬁcally sets forth thosé dispositions that may
be treated as a “prior offense” for | sentencing 'plinOSGS.l RCW _
4§.61.5055(12)(a). In doing 80, “the statute Vspeciﬂes. the prior
[dispositions] being applied to impose én enhanced punishment for a 1__at_e_1;
offense.” Greene, 154 Wn.Zd at 727 (emphasis. added). Where one of
.these “prior offenses” has been committed, a “senténce enhancement for a

subsequent offense [becomes] a possibility.” City of Richland v. Michel,

! A “prior offense” includes any of the following: “(i) A conviction for a violation of
" RCW 46.61.502 or an equivalent local ordinance; (ii) A conviction for a violation of
RCW 46.61.504 or an equivalent local ordinance; (iii) A conviction for a violation of
RCW 46.61.520 committed while under the influence of intoxicating liquor or any drug;
(iv) A conviction for a violation of RCW 46.61.522 committed while under the influence
of intoxicating liquor or any drug; (v) A conviction for a violation of RCW 46.61.5249, -
46.61.500, or 9A.36.050 or an equivalent local ordmance if the conviction is the result
" of a charge that was originally filed as a violation of RCW 46.61.502 or 46.61.504, or an
equivalent local ordinance, or of RCW 46.61.520 or 46.61.522; (vi) An out-of-state
conviction for a violation that would have been a violation of (a)(i), (ii), (iii), (iv), or (V)
of this subsection if committed in this state; (vii) A deferred prosecution under chapter
10.05 RCW granted in a prosecution for a violation of RCW 46.61.502, 46.61.504, or an
equivalent local ordinance; or (viii) A deferred prosecution under chapter 10.05 RCW
granted in a prosecution for a violation of RCW 46.61.5249, or an equivalent local
ordinance, if the charge under which the deferred prosecution was granted was originally
filed as a violation of RCW 46.61.502 or 46.61.504, or an equivalent local ordinance, or
of RCW 46.61.520 or 46.61.522.” .
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89 Wn.App. 764, 770 (1998)(emphasis added). Thus, looking forward,
one of the designa’ped diSpositions may count as “a prior offense in
subsequent DUI offenses.” City of Kent v. Jenkins, 99 Wn.App. 287, 291
(2000). (emphasis added).

Looking backwards, “RCW 46.6 1.5055_...1imits prior'.offenses to
those within the. last seven years for purposes of punishing a DUI
 offense.” State v. Hoigren, 106 Wp.App. 477, 482 (2001)(emphasis
added). That is, for the enhanced mandatory minimums of RCW
46.61.5055 to apply, an indivi_duai must have"‘had a prior offense withip
the m seven years.” City of Yakima v. Skov, 129 Wn.App. 91, 93:
- (2005)(emphaszs added)

Combmmg these perspectlves we see that where a pﬁor offense”
occurred “w1th1n the previous seven years, [of] a new DUI .[the] penalty
for the new DUI [will] be more severe than it would have been had the
" Dnew DUI been [the] first offense "City of Bremerton v. Tucker, 126

Wn. App 26 30-3 (2005)(emphaszs added). In other words RCW

46.61.5055 increases “the penalty for a second DUI where a defendant has

previously [committed one of the designated prior offenses].” Id. at 30 B
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”2

(emphasis added). Thus, g1ven its’ “plain” and “ordinary meaning”,
“prior offense” under RCW 46.6 1.505.5 consists of one of the statutorily
designated dispositions when it “precedes in time or order” the oAffense
being sentenced.* \

.This is crucial for the question under .consideration. By itself,
however, it is nof enough to dispose ef the issue. One more piece of
infonnatfon is required. We need to know what events are being referred
to vin the command that one “precede in time or order;; the other.

Under the sentencing statute, “‘[wj/ithin seVen 'years’ means that
~ the arrest for a prior 'offense occurred within seven years of the arrest for
the current offense.” RCW 46.61.505’5(12)(b)(emphasis added)._ This

_spec1ﬁca11y deﬁnes ‘the relevant “seven year” period as being based upon
 dates ef arrest and not dates of sentencing or conv1ct10n State v. Bays 90

Wn.App. 731, 737 (1998). Aecordingly, the plain language of the statute

mandates that dates of arrest be utilized as the yardstick by which a “seven

2 “Undefined statufory terms are given their usual and ordinary meaning.” State v. Hahn,
83 Wn.App. 825, 832:(1996). “Plain words do not require construction.” Jenkins, 99
‘ Wn.App. at 290. o :

? “Prior”, is deﬁned as “preceding -in time or order.” THE AMERICAN HERITAGE
DICTIONA)RY OF THE ENGLISH LANGUAGE, 1395 (4™ ed. 2000). “When a term is not
defined in the statute, courts may look to the ordinary d1ct10nary meaning.” Hahn, 83
Wn.App. at 832. ,

* Logically 'speaking, the conclusion just arrived at is obviously true as a semantic

tautology. It simply says that to be considered a “prior offense” an offense must “precede
in time or order” a “later” offense it is “prior” to.
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year” period ';vill be determined.” Id.

From this it follows that a dispositioﬁ is a “i)rior offense within
seven years” if, and only ‘if, it is one of the statutorily designated
/dispositions and has an arrest date that falls Within“the seven years
préceding the arrest date of the crime being sentenced. That is, to qualify
as a “prior offense” under RCW ;}6.61.5055, the arrést for a particular
offense mﬁst have' occurred before the arrest fof the offense beiﬂg
seﬁtench. ' |

‘With this in mind, aﬁd putting everything discuss‘e‘d so far together,
.the following is required in sentencing an individual for violation of RCW
46.61.502: |

1) The Court must verify “all [a defendant’s] previous convictions
- and orders of deferred prosecution.” RCW 46.61.513. )
2) The Court must identify which “previous convictions and orders of
deferred prosecution” fall into-the category of dispositions that
may be considered as “prior offenses.” RCW 46.61.5055(12)(a).

~ 3) The Court must establish the date of arrest for each potential “prior
offense” as well as for the offense being sentenced. RCW.
46.61.5055(12)(b). ’ ‘ :

4) The Court must determine if the arrest dates of any of those

3 The Court is “duty-bound to give meaning to every word that the Legislature chose to
include in a statute and to avoid rendering any language superfluous.” State v. Chester,
82 Wn.App. 422, 426 (1996). Accordingly, “language of a statute which is explicit and
unequivocal” must be given effect. In re Phillips’ Estate, 193 Wn. 194, 200 (1938). “Ifa
statute is unambiguous, then its meaning must be derived from the statutory language
alone.” State v. Kuhn, 74 Wn.App. 787, 790-1 (1994). "“[Clourts may not read into a
statute a meaning that is not there.” Hahn, 83. Wn.App. at 832. '
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potential “prior offenses” is within the seven years preceding the

~ date of arrest for the offense being sentenced. RCW

5)

6)

7)

46.61.5055(12)(a)-(b); Holgren, 106 Wn.App. at 482; T ucker 126
Wn.App. at 30; Skov, 129 Wn.App. at 93. :

Those offenses with arrest dates within the seven years preceding
the arrest for the offense being sentenced are “prior offenses.”
RCW 46.61.5055(12)(a)-(b); Greene, 154 Wn.2d at 727; Holgren,
106 Wn.App. at 482; Tucker, 126 Wn. App at 30; Skov, 129
Wa. App at 93.

“Prior offenses” are limited to those offenses with arrest dates
within the last seven years preceding the arrest for the offense
being sentenced. Holgren, 106 Wn. App at 482; Tucker, 126
Wn.App. at 30; Skov, 129 Wn.App. at 93.

Those -offenses with arrest dates after the date of arrest for the
offense being sentenced are “later offenses” for which the offense
being sentenced will count as a “prior offense.” RCW
46.61.5055(12)(a)-(b); Greene, 154 Wn.2d at 727; Holgren, 106
Wn.App. at 482; Tucker 126 Wn. App at 30; Skov 129 Wn.App.
at93.

- These principles and procedures govern the determination of the

mandatory minimum penalties that may -be imposed under RCW.

46.61.5055. Moreoifer, their application is fairly straight forward. Once -

the sentencing court has identified the statutoriyly designated dispositions

and their arrest dates, it can easily determine which qualify as “prior

offenses.”

B. To QUALIFY AS A “PRIOR OFFENSE” FOR PURPOSES
OF SENTENCING A REVOKED DEFERRED
- PROSECUTION UNDER RCW 46.61.5055, THE ARREST
FOR A PARTICULAR DISPOSITION MUST PREDATE
THE ARREST RESULTING IN THE DEFERRED
PROSECUTION. '
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A citizen charged with DUI may petition a court for 2 Deferred
Prosecution (“DP”) under RCW 10.05 if that individual has never before
received.a DP. RCW 10.05.010; RCW 10.05.015. If the individual
successﬁ;lly complies with the requirements of the DP, “the court:shall
‘ dismiss the charges pending against the petitioner.” RCW 10{.05.120. On

the other hand, if an individual “is subéequently convicted of a similar
offense” Whilé on a DP, the court shall revoke the DP and enter
judgment.” RCW 10.05.100; State v. Kuhn, 74 Wn.App. 787, 791 (1994).
Such judgment may include a finding of guilt to the underlying charge of
DUIL. State v. Shattuck, 55 Wn.App. 1.31, ,134 (1989); |
| “The definition of °‘prior offense’ under RCW 1 46.61.5055
includes.'..deférred prosecutién(s) related to driving under the influence.” .,
State v. Teitzel, 109 Wn.App. 791, 793 (2002). In this context, the Statute
“treats tﬁése who [enter a deferr%:d pfosecutib@] and then reoffend...the
same as those who -afe convicted of a DUI and laLér reoffend.” Michel, 89 |
- Wn.App. at 772 (emphasis added). Accordingly, if after entering a DP an
individual “drove again while linder the influence, his penalty for the @
DUI would be more severe.” . Tucker, 126 Wn.App.. at 33 (emphasis
added). "RCW 46.61.5055 “incfease[eé] the pehalfy for a second DUI

where a defendant has previously admitted to having committed a prior

t
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DUI under a deferred prosecution.” Tucker, 126 Wn.App. at 33-4
(emphasis ada’ed). |

Whether or not an individual successfully completes a DP does not

change this conclusion. Jenkins, 99 Wh.App. at 290-1; Tucker, 126

Wn.App. at 3;1; Cf,, State v. Hahn, 8}3 Wn.App. 825, 832-4 (1996). The
statuté treats a DP identically, Whethef it has been “granted and dismissed’f
or “granted'buf not yet dismissed.” Jenkins, 99 Wn.App; at 290-1; Tﬁcker,
126 Wn.App. at 33-4. Accordingly, to qualify as a “prior offense” for
purpdses of sentencing a ;evoked DP, the aﬁest for a particular 'disposition
must have occurred ‘before the arrest resulting in the DP. |
C. THE ONLY “PRIOR .OFFENSE” UNDER RCW
46.61.5055 For PURPOSES OF SENTENCING MR.
QUEZADA’S REVOKED DEFERRED PROSECUTION WAS
-THE DUI CONVICTION RESULTING FrROM His 2001 |

ARREST.

. We can now apply these principles to the facts of this case. In
2001, Jesus Quezada was arrested for, and pled guilty to, a DUL Unaer‘
RCW 46.61.5055, thathas his first offense. In 2002, Mr. Quezada was
angsted for a second DUI. Instead of ﬁghting or p’ieaing'to the’charge, |
however, he chose to enter a DP in Seattle ‘Mun.ic':ipal Court. Upon
entering into the DP, that disposition became a “pric;r offense” measﬁred

from the " point ‘of arrest for the underlying charge. RCW

46.61.5055(12)(a)(vii). This was his second offense. In 2005, Mr.

CITY OF SEATTLE V. QUEZADA —~ WACDL’S BRIEF AMICUS CURIAE-9



Quezada was again arrested for DUI, this ’being his third arrest Vfor DUL
The charge was amended down to reckless dri‘ving and Mr. Quezada pled.
guilty. For purposes of a subsequent DUI, this constituted a third offense

under RCW 46.61.5055. RCW 46.61.5055(12)(a)(vii).

Mr. Quezada’s éubsequent conviction for reckless driving resulted
in the revocation of his DP and a finding of guilt for DUL As disqussed
above, atl his sentencing on the revocativon, the Court was first required ;co
- verify all of his previous convictions énd ordérs of deferred prosecution.

This included the incidents described above. The Court was then required '
to identify all “convictions and orders of deférred prosec;ution” which fell
into the cétegory bf dispositions that could Be considered as “prior
offenses.” T ﬁis consisted solely of the incidents listed vébove. At that
pdint; thq correct procedure was for the judge to determine the arrest dates
for each of the's\e offenses. We have a 2001 arrest date for the ﬁrst\ DUI
conviction, a 2003 arrest date fbr the revoked DP, and a 2005 arrestvdate
for the reckless driving conviction. |
The o_nly'potential “prior offense”. with an arrest date preceding
that of the 2003 DP is the 2001 DUL According tov the principles
enunciated above, then, the 2001 DUI is a “prior offénse” under RCW
146.61.5055. By those same principles, however, it is the only “prior

offense.” Because the 2005 arrest occurred after the arrest resulting in the
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DP, thé conviction based théreon is a “later offense” which does not count
towards any enhanced mandatory minimum pe_nalties on the revoked DP.
While the record is not clear as tb whether this was the thought
proéess the sentencing judge actually engaged in, it is clea; that he arrived
at the same conclusion: the only “prior offense” for purposes of sentencing

. fhe revoked DP was the DUI resulting' from the 2001 arrest. As should bé

(

clear by now, this was the correct conclusion.®

D. THE STATE’S ARGUMENT THAT TWO DISPOSITIONS
CAN EAcH BE CONSIDERED PRIOR TO THE OTHER
'UNDER RCW 46.61.5055 Is NOT SUPPORTED BY LAW,
PoLicy ORFACT. -

1. Neither Consideration Of The SRA Nor Washouts Und;:r Its

~

Provisions Is Anpropriate. - T_Ahe\ City attempts to overcome the above
cpnclusions by 'analogy to'the SRA.claiming that.a DP “washes out” after
7 years. Both tﬁe analogy and the claim have decisively been rejeéted by
Washington Courts. *

| Thé SRA doés not apply to a ‘DUI sentenced under RCW

- 46.61.5055. City of Bremerton v. Bradshaw, 121 Wn.App. 410, 413

§ Under the City’s scheme, the 2003 DP would have correctly been counted as a “prior
offense” for purposes of sentencing had the 2005 arrest resulted in a conviction for DUL
According to the City, however, the 2005 reckless driving conviction should also count
as a “prior offense” for purposes of sentencing on the revoked DP. “To hold [as the City
suggests] would be illogical [however] because...each offense would be treated as a prior
[offense] to the other.” State v. Whitaker, 112 Wn.2d 341, 346 (1989). “The statute was
not meant to be interpreted to bring about this ‘absurd’ result.” Cf., State v. Booze, 712
P.2d 1253, 1257 (Kan. 1986)(addressing a similar question under Kansas® DUI diversion
statute).

’
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(2004). Moreover, any comparison between the SRA and RCW
46.61.5055 for sentencing purposes “is of very limited utility.” -
Wahlez'thner v. Thompson, 134 Wn.App. 931, 941 (2006). This is
‘ j especially so where the sentence for a revoked DP is being considered as
the SRA does_not permit such' a disposition. Id. at 941.- “[BJoth the
purposes and effects of deferred prosecutions differ from ‘conVictiens”
under the SRA, making any consideration of the SRA “inapposite.”
Jenkins, 99 Wn.App. at 290; Baj/s, 90 Wn.App. at 737.
Mereover, “a deferred prosecution does not wash out.” State v.
Sell, 110 Wn.App. 741; 746-7 (2002).‘ Thus, “a record of a DUI charge
and deferred prosecutien is not analogous to a prier conviction) [under the
| SRA], washed out er otherwise.” Jenkins, 99 Wn.App. at 289; State V.

Preuett, 116 Wn.App. 746, 751 (2003).

2. The City’s Sﬁaw-Man: A Parade Of Horrors. — The City next
ma‘rches. out a parade of horrors 50 as to distract the Coﬁrt from the plain
and ordinafy meaning of RCW 46.61.5055 . First, it claims that‘the plain
meaning of the statute would permit offenders to esea?e the punishment
intended by the legislature because “etete-wide statistics for DUI
dispositions demonstrate that less than half of all DUI charges result jn a
conviction for DUL”

Examining those statistics, one sees that there were approximately
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34,100 DUI charges in 2005.& Of those, approximately 4,100'Were
~ completely “dismissed...or the defendant was found not guilty of the
charge.”8 This conétitu‘;cs just over 12%_ of the total. Given the
~ presumption of innoceﬁce, however, each of these 'individualjs must be
presuinéd ﬁot to have committed the crime of DUI with which they were
éharged.9 Therg is no injustice iﬂ the fact that these individual’s escaped -
the consequences of an accusation they are bresum;ad to be innocent of.

| Continuing exarﬁination reveals that 10,131 of charged DUIs
resulted in deferred prosecuti.ons.10 This constitutes just over 30% of the
total. Like a conviction, a DP is. eligible for consideration as a “prior
offense” the moment it is granted. Jenla'ns,’_ 99 Wn.App. at 290-1.
Accordingly, none of these individuaI‘S‘ are escaping harsher penalties for a

subsequent offense simply because they were not convicted of a DUL

Moreover, as we have seen, if the DP is revoked, the individual will have

7 Official Washington Courts Website, The Courts of Limited Jurisdiction Sentencz'ng‘
Report  for DUI Charges Dzsposed 2005 (visited 3/18/07)
<http: /[wrw.courts.wa. gov/caseload/?fa=caseload. dlsplay years&folderID—clj &subFold
er]D—dm&year—ZO05&ﬁ1eID—du1sen’r> r

N

8 See, supra, n.7.

? The “presumption of inriocence” is the “bedrock ‘axiomatic and elementary’ principle
whose ‘enforcement lies at the foundation of the administration of our criminal law.”” In
re Winship, 397 U.S. 358, 363, 90 S.Ct. 1068 (1970) (quoting, Coffin v. United States,
156 U.S. 432, 453, 15 S.Ct. 394 (1895). Accordingly, “[e]very person charged with the
commission of a crime shall be presumed innocent until the contrary is proved...beyond-
a reasonable doubt.” RCW 10.58.020. ’

/
s

10 Qee, supra, n.7.
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-any appropriate “prior offenses” counted against him at sentencing.

It ié true that if the indi{/idual successfully completes the DP he
will not sﬁffer any enhanced punitive Iﬁeasures in the context of that
incident. The reason, though, is because the Legisléture intended that no
sentence be imposed if an individual successfully éompletes the DP. The
Legislatuye .meant for a DP to be an “alternative tov punishment.” . 4Abad v.
Cozza, 128 Wn.2d 575, 583 (1996). It “is designed to encourage
treatment of vculpable people whose conduct is ca_used' by 'a treatable
condition, like alcoholism; Such peoinle are given an opportunity to avoid
cpﬁviction if they ‘succe'ssfuily complete treatment.”  Tucker, 126
Wn.App. at 32. Thus, any consequénces escaped by theée individuals
were purpdséfu_lly meant to be avoided by the Legislature. -

T al;len together, these ﬁrs‘t/ two catégories of non-conviction for
| those cHarged with DUI account for 42% of the total DUIs. charged. | And
- the consequences, or lack theréqf, for tﬁose in each category are exactly as
required and intended under the law.

Going back to the Court data, we find that a’nbther 11,647 of the
cﬂarged DUIs» were amended to either :eékless or negligent driving

resulting in a conviction."! This is just over 34% of the total. Each of

these constitutes a “pridr offense” for purposes of a subsequent DUL

1 See, supra, n.7.
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RCW 46.61.5055(12)(a)(v).. Accordingly, none of thése individuals are
esca;;ing harsher penalties for a subsequent offense simply because they
were not convicted of a DUI. Moreover, és a result of the presumption_of
innocence, none should be viewed as escaping the proper consequences of
their actions on the amended charge. If the govemrﬁent.was unable or -
unwilling to prove each individual Waé guilty of DUI beyond a reasonable
doubt, then each is preéumed innocent éf DUI and rightfully exempt from
the sentencing scheme of RCW 46.61.5055. |
Taken together, thes¢ three categbﬁeé‘of non-conviction for those

charged with DUI account‘ for‘over 75% of the total DUIs charged. And
the co_nséquence‘s, bf lack théreof, for those in eaéh category are exactly as
required and intended under the law. The rest.of tﬁe charged DUISs in this
 period resulted, in nearly equal nu_mbérs, either in convictions for DUI or
| ‘fcharges placgd in, completed, or ;evoked from a prosecutor’s deferral or .
diversion program.”"?

- Given these numbers, it is difficult to understand the point of the
City’s argument. In all likelihood, it is nothing more than a lack of
understanding of éithér the data presented or the meaning. of thé statistic‘

the City put forward.

The next reel cued up by the City has an individual pleading guilty,

12 See, supra, n.7.
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in reverse order, to three separate DUIs committed by the same individual
in three cbns‘ecutive months. Of course it is possible for such é situation
to arise. It is also possible that Counsel for the City will wiﬁ the lottery.
But it is unlikely that Cqunsel is basing aﬁy signiﬁcant'decisions ﬁe has on
such a possibility. Nor should the Court. | |

“If ‘hard cases make bad law,” unusual cases surely have the
potential to make even worse law.” Department of the Air Force v. R‘ose,_

425 U.S. 352, 382, 96 S.Ct. 1592 (1976)(Burger, C.J., dissenting).» The

situation described by the City is. sufﬁciently unlikely that the .mere
possibility that it might oc‘cur doesv not justify the departure from thé plain
meaning.of the statute tﬁaf the City édvanc'es. Ct., City of Newport v. Fact
Concerts,_[né.,f453 U.S. 247, 267 ﬁ.29, 101 S.Ct. 2748 (1981); Ohio V.
' Akron Center for Reproductive Health, 497 U.S. 502, 514, 110 S.Ct. 2972>
(1990). | | -

| Even if such circﬁmstances were to arise, however, the City’s
- position hides within it a false assumption. Just because the eenhanced
pénalties for prior offenses aré mandatory | in the apbropriate
éircumétances, does not mean similar penalties are prohibited when not
mandated by RCW 46.61.5055. |

To the contrary, the Statute explic’itiy acknowledges the courts’

“discretion in setting penalties.” RCW 46.61.5055(5). In fact, it gives
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judges “broad authority” and “ﬂexibility” in determining what sentence to
impose. Wahleithner, 134 Wn.App. at 939, 941. Under the Statute, the
court may impose jail in addition to the mandatory minimums up to a
maximum of 1 year or, inl the alternative, suspend any remaining “period
©of confinement for a t)eﬁod not exceeding five years.” RCW .
46.61.5055(9)(a). In the later context, “The court may impose conditions
of probation. . .that may be apprepriete [end t]he sentence rnay be imposed
N in whole or in part upon Violation of a condition of prebation during .the
'suspension period.” Id.

Thus, even if the situation anti-cipated( by the City were o arise, the
tﬁal court is ﬁ,llly equipped to address it in the apptopriate Jmanneir. Put
simply, the plain and ordinary meaning of the statute will not lead to the
gaming of the system the City anticipates.

- | W CONCLUSION

- To qualify as a ;‘prior offense” under‘ RCW 46.61.5055, the arrest
for a 'particular offense: must hat/e occnrred before the arrest for the.
offense being sentenced. In particular, to qualify as a “prior offense” for
purposes of senteneing a revoked DP, the arrest for a particular disposition'
must have occurred before the arrest resulting in the DP. Aceordingly, the
only “prior offense” for Kpurposes of sentencing Mr. Quezada’s revoked

DP was the DUI resulting ﬁo'm,the2001 arrest. The decisions of the
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Municipal and Superior Courts to this effect should be upheld.

DATED this 30" day of March 2007. -

- Respectfully Submitted,

A/ 9

Ted W. Vosk,
WSBA # 30166
Counsel, Amicus Curiae

Schéen Parnell
WSB # 32450 N
Counsel, Amicus Curiae

- Sheryl Gordon McCloud
' WSB # 16709
! . Co-Chair, _
WACDL Amicus Committee

A\

CITY OF SEATTLE V. QUEZADA - WACDL'’S BRIEF AMICUS CURI4E-1 8



CERTIFICATE OF SERVICE

_ ot
I certify that on the J0+ day of March, 2007, a true and correct copy
of the foregoing BRIEF AMICUS CURIAE was delivered to ABC Legal

- Messengers to be served by such upon the following individuals: .

Moses F. Garcia
Attorney for the City of Seattle
700 5™ Avenue, Suite 5350

PO Box 94667

Seattle WA 98124-4667 \@ QE

. : D/ﬁ: De 7],/4*0
James R. Dixon L/@ 0 ;4,3 A
Dixon & Cannon . A/'/I _ ‘343
216 First Avenue, Suite 202 S 4?017;

Seattle WA 98104

I DECLARE UNDER PENALTY OF PERJURY UNDER THE LAWS ™~

J

OF THE STATE OF WASHINGTON THAT THE FOREGOING IS

- TRUE AND CORRECT. (RCW 9A.72.085)
“Signed in Bellevue, Washington, and dated thisziyr_t day of March,

WMW

Stephame Metcalf

2007.

62:€ Hd Z- ydy i_BUZ



